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On October 19, 2005, the Court heard oral argument on the application for leave to
appeal the April 20, 2004 judgment of the Court of Appeals. On order of the Court, the
application for leave to appeal is again considered and, pursuant to MCR 7.302(G)(1), in
lieu of granting leave to appeal, we VACATE in part the judgment of the Court of
Appeals and REINSTATE in part the May 7, 2002 order of the Oakland Circuit Court, as
to plaintiffs Count Il. The circuit court properly dismissed Count Il because the
liquidated damages provision also applied to non-monetary default, such as the failure to
enter into excavation contracts. We REMAND this case to the Oakland Circuit Court for
further proceedings consistent with this order and the non-vacated portion of the Court of
Appeal s judgment.

I, Corbin R. Davis, Clerk of the Michigan Supreme Court, certify that the
foregoing is atrue and complete copy of the order entered at the direction of the Court.
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